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evidence would be admitted. See Philips v. Hatch (1871, C. C. D. Iowa) 1 Dill. 
571; In re Wulzen (1916, S. D. Oh. E. D.) 235 Fed. 362, 365. If no evidence 
is admitted, the knowledge of the courts is limited to what they judicially 
notice. One court found in the President's speech to Congress of November 
11, 1918, in which he declared that "The war thus comes to an end," an 
official declaration which could be noticed. United States v. Hicks (1919, 
W. D. Ky.) 256 Fed. 707. But nowhere else has it been given such significance. 
The conclusion seems warranted that, until the other departments act, the 
judiciary must continue to recognize the existence of a state of war, and to 
consider an exercise of the war power as valid. If this be true, the other 
departments can alone terminate the period within which these special powers 
are theirs. 



Constitutional Law — Treaties — Effect on State Laws. — A treaty between 
the United States and Great Britain provided that the citizens of each of 
the contracting nations might dispose of their personal property within the 
jurisdiction of the other and that the heirs or legatees, who are either resident 
or non-resident citizens of the contracting nations, should succeed to personal 
property and pay the same duties as the citizens of the country where the 
property is located would have to pay in similar cases. A state statute imposed 
upon non-resident aliens a larger tax than that levied upon the state citizens 
and resident aliens. Held, that as against citizens of Great Britain, the tax 
in excess of that imposed upon the citizens of the state was invalid. Trott v. 
State (1919, N. D.) 171 N. W. 827. 

The effect of treaties on existing state laws was a question presented to the 
Supreme Court soon after the formation of the Union. Ware v. Hylton (1796, 
U. S.) 3 Dall. 199. It has ever since been held that a treaty supersedes and 
nullifies all conflicting provisions in the constitution and laws of any state, 
and that whenever there is such a conflict, it is the duty of the judges of 
each state to uphold and enforce the treaty provisions. See Whitney v. 
Robertson (1888) 124 U. S. 190, 8 Sup. Ct. 456; Chryssikos v. Demarco 
(1919, Md.) 107 Atl. 358. However, in spite of the seeming uniformity of 
decisions on this point, cases are continually arising in which the effect of a 
treaty is contested. See In re Moynihan (1915) 172 Iowa, 571, 151 N. W. 504 
(treaty with England); Brown v. Peterson (1919, Iowa) 107 N. W. 444 
(treaty with Sweden). The decision in the principal case is obviously sound. 



Contracts — Accord — Specific Performance. — The plaintiff was indebted to 
the defendant, who brought suit at law. That case was pending at the time of 
the instant action. Then they compromised, in writing and under seal, whereby 
the plaintiff promised that he would pay to the defendant a certain sum on a 
specific date, and certain monthly installments for the support of the defendant 
for life; and the defendant promised that, upon receipt of this said sum, she 
would reassign to the plaintiff certain life insurance policies, indorse to him a 
check payable to their joint order, and return a will and certain books and 
documents. The plaintiff duly tendered and demanded performance by the 
defendant who refused to perform. The plaintiff, who averred continued 
readiness to perform, then brought this bill in equity for specific performance. 
Held, that this compromise was an accord only, and could not form the basis 
of an action. Laughlin, J. dissenting. Moers v. Moers (1919, App. Div.) 176 
N. Y. Supp. 277. 

The court followed the ancient common-law doctrine that on an accord no 
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remedy lies. Lynn v. Bruce (1794, C. P.) 2 H. Bl. 317; Allen v. Harris 
(iS37> C P.) 1 Ld. Raym, 122. This doctrine developed when bilateral contracts 
were not recognized by the early common law ; and an accord is generally, if 
not always, a bilateral contract. But now, since bilateral contracts are enforce- 
able everywhere, there is no reason for the continuance of this. And accords 
are now enforceable contracts in most jurisdictions. Nash v. Armstrong (1861, 
C. P.) 10 C. B. N. S. 259; Schweider v. Lang (1882) 29 Minn. 254, 13 N. W. 
33; Hunt v. Brown (1888) 146 Mass. 253, 15 N. E. 587. In the principal case, 
the accord is a good bilateral contract, and, since tender was properly made, 
the court erred in saying that the defendant was never under a duty because an 
actual payment was never made. The defendant can not defeat the plaintiff's 
right by refusal of tender. Actual payment by the plaintiff was waived by the 
defendant's refusal to accept tender. See Stafford v. Pooler (1867, N. Y.) 67 
Barb. 143. The general rule is that an executory accord does not bar an action 
at law; and that tender of performance of the accord likewise is no bar. 
Ryan v. Ward (1872) 48 N. Y. 204; Kromer v. Heins (1879) 75 N. Y. 574. 
If, however, the remedy at law is inadequate and the doctrine of mutuality of 
performance is not involved, an executory accord which fulfills contract require- 
ments will be enforced in equity, if tender has been made. Chicora Fer. Co. v. 
Duncan (1900) 91 Md. 144, 46 Atl. 347; Very v. Levy (1851, U. S.) 13 How. 
345. The plaintiff could then plead his release in bar to the pending action 
at law. The tendency of courts to-day seems to be to enforce compromises 
of disputed claims whenever possible on grounds of public policy; and it is 
submitted that few modern courts would follow this case. See Corbin, Discharge 
of Contracts (1913) 22 Yale Law Journal, 529, 530. 



Contracts — Accord — Tort Claims — Attachment. — A state statute provided 
that a creditor, by a bill in equity, could attach a chose in action which belonged 
to the debtor and was by its nature assignable. The defendant had a tort claim 
for personal injuries against A and entered into an agreement with him to 
accept $850 in full satisfaction of his claim. The plaintiff brought a bill in 
equity against the defendant and secured a judgment in satisfaction of which 
he attempted to reach the claim of the defendant to the $850. Held, that this 
claim could not be reached. White Sewing Machine Co. v. Morrison (1919, 
Mass.) 122, N. E. 291. 

A tort claim for personal injuries before judgment has been entered is not 
assignable nor can it be reached, under the above statute, by a creditor's bill. 
Bennett v. Sweet (1898) 171 Mass. 600, 51 N. E. 183; Wilde v. Mahoney 
(1903) 183 Mass. 455, 67 N. E. 337. The agreement with A, an accord- execu- 
tory, is an enforceable bilateral contract. Schweider v. Lang (1882) 29 Minn. 
254, 13 N. W. 33. But the contract of accord alone is no defence to an action 
on the tort claim. Kromer v. Hein (1879) 75 N. Y. 574; Field v. Aldrich 
(1895) 162 Mass. 587, 39 N. E. 288. Hence the defendant secured a contract 
right to the $850, conditional on his tendering a release from liability on the 
tort claim to A. He could sue either on the contract of accord, or on the tort 
claim, subject to damages for breach of contract, in case of the latter, if A 
made proper tender. However, a creditor does not have the power of choosing 
which of two remedies the debtor shall elect. Lewis v. Dubose (1856) 29 Ala. 
219; Johnson v. Lamping (1867) 34 Calif. 293. So it would seem that the 
instant case was correctly decided. 



Contracts — Consideration — Cancellation on Notice. — The defendant dealer 
made a contract with the plaintiff manufacturer by which the former was given 
the exclusive privilege of sale of the latter's products within a certain terri- 



